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Arising out of Order-In-Original No. 27/AC/DEM/MEH/ST/Yash Corporation/2021-22 dated
(¥) | 25.03.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate

TRt T 1T 3 TaT/ M/s Yash Corporation, B-2, Balkrishna Shopping Centre,
(&) | Name and Address of the ST Workshop Road, Mehsana Industrial Estate,
Appellant Mehsana, Gujarat-384002

F1E =fRF 5 sTfia-aaer  STEVLT ST FRAT & AT dg T A« T iy {i sy 7 werw
TR Y erfier erereT GROIEToT STAE Teqd he GehaT g, ST o U Seer & [ gt @dl g

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR TR AT G0 AT -
Revision application to Government of India:
(1) et e o AT, 1994 6 ey oraq 19 qaT T HAST % a § G 6T

ST-GTRT 3 TIH T F et Aol aded Aeie afe, wRa aChR, &5 $orer, e @,
<teft wfSret, Shew €9 e, d9e 7, 7% Qe 110001 Eﬁ“raﬁrtvrﬁﬁ‘ F7Rq :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(@  afT " g % AT ﬁ‘wﬁﬂ"rgﬁwaﬁ@rﬁﬁr TUENTR AT &g HE™ § a7 et
FUSTTR & A WUSTR & HTef & SI1q g 70 &, a7 fehefl 9oeT I sive R # =15 g fohelt e &
3 faY WUSTIR | T ATe Y oAt & SR g3 gl
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In case of any loss of goods where the loss occur in transit from a factory to a
house or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@ - W%mgﬁ?ﬁﬂgﬂﬁﬂﬁﬁﬁﬁﬁmﬁﬂﬂw%ﬁﬁﬁﬂﬁ T UGN e g AT I< 7
e o5 & Rae ¥ wTer O S W 3 aree Rt g A e § Rt g1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(@) T e T ST R AT WA % 9TeR (AT IT ST 1) ot e T AT Bl
In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '

(7) - i e B e e 3 AT & R o S R w4 § o A sner S
m@ﬁw%gﬂﬁmm,m%mqﬁaﬁmwmmﬁﬁﬁaﬁrﬁwﬁz) 1998
gTRT 109 g fAgh . U gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  hedTr SeaTER e (rdie) frermTaelT, 2001 ¥ Fre 9 ¥ et RIRTEE yo geaT -8 W al
it 4, YR ez % 9T emder IR RAte F AW A ¥ iaRge-anaer @ onfie anser f7 <-ar
wfeEt % @y Ifa e AT ST =Ry F w1 @rar 3 0 ger oY ¥ sia aRr 35-8
FreTRa 61 3 ST F T 3 T -6 = K whe off g =iy

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by-two. copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) TR smaew F 1Y Sigl dord WhH U 1 ST AT ITY FF 2T €A 200/~ HE qIAqTT K
ST ST STat GereEy U @1 & sgrer gr ar 1000/- T B A T ST

Tﬂe revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T oo, I SeTTe Qe U ST e Aol =mteenser & wid srfter-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ey SeTTee Qo ATATam, 1944 F iy 35-41/35-% % sfaa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) woRT TReR § Ty oquE & serdr §t oo, srdte & A F T goh, I
JCUTET O TE JATHT ardiend mrariEEr (Reee) dt afvee &g fifea, FgUTare § 2nd HIeT,

dngcﬂ"l o, FEET, TN, AgHerdRe-380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

L The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
‘/ % s,\irescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- Where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3)  ufE <o omeer § % T SN T THTIST JIAT § AT TAF Tl e & forg ¥ T YT ITY<H
&7 & fovar ST 91RY =9 @7 ¥ grd gy off & e udt 1 ¥ aww % [N gurRafd eadisi
STATTARTIT T TR AT T hee 14 TCEHTT 3T T ATAE oRaT SITaT g

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner ndtwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) FETETEE e ATFREH 1970 7T T ST .-1 % sfava Mald g oiger I
AT AT Gereeer TRty Avfae wrfdeprd & emeyr § & vl i uE TR ¥ 6.50 99 & =y
Q[ [&ohe T gIAT AT] T |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) ﬁ@ﬂﬂaﬂﬁwﬁaﬁﬁwwaﬁﬁaﬁﬁwaﬁrsﬁﬁﬁomwﬁaﬁﬁmw%ﬁaﬁm
S[oh, Seald ITET o5 UF Faret dielts =mariene (Fraifafe) Faw, 1982 § [iRa gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) YT Yok, HTT STUTET o U HaThs e ~Armeener ([fede) Tk Il erdiert o e
¥ FdeWT (Demand) T& €8 (Penalty) T 10% & SHT HCAT Al g1 greriish, sTfaeras ga ST
10 #UE BT gl (Section 35 F of the Central Excise Act; 1944, Section 83 & Section 86
of the Finance Act, 1994)
FeAT ITE L AT AATHT F Sfavid, QAT GHIT Faied ! A (Duty Demanded)|

(1) €% (Section) 11D & daga et T,

(2) ToTaT Ted §Ade hige i T,

(3) Fvrae wiee At & Faw 6 & aga <7 Al

og O ST * offerer erfter’ § g g ST ot gerT Y ordier & w & g qE ord s fear
TAT Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(1) = emer ¥ iy erefier STfaeRRoT 3 wwer stgf ok oraT Qee AT §vE faatted g1 av /i oy g
fel—cﬁaﬁ 10% ST U 3R STl et muqquqq 3 qe 0% 3 10% AT I i ST Hehdl | gl

In view of above, an appeal against this order shall lie before the Tribunal on
nt of 10% of the duty demanded where duty or duty and penalty are in d1spute
fhalty, where penalty alone is in dispute.”
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F.No.: GAPPL/COIVI/STP/1139/2022.

37T 32T / ORDER-IN-APPEAL

This order arises out of an-appeal filed by M/s. Yash Corporation, 2/B,
Balkrishna Shopping Cehtre, Opp. S.T.Workshop, Mehsana-384002 (hereinafter
referred  to  as the “appellant”)  against  Order-in-Original = No.
27/AC/DEM/Meh/ST/Yash Corporation/2021-22 dated 01/04/2022 (hereinaftef
referred to as the “impugned order”) passed by the Assistant Commissioner
CGST, Mehsana. Division, Gandhinagar Commissionerate (hereinafter referred to

as the “adjudicating authority”).

2. The facts of the case, in brief, are that the appellant are engaged in providing
services of installation of electrical/light equipinents like high mast lighting pole,
D.G. Sets, laying cables etc. against work orders received from their various clients
gnd holding Setvice Tax Registration. No. AGWPP5734AST001 under the
i:ategory of “Maintenance or Repair Service”. However, the Department
considered that the activities carried out by the appellant actually merited
classification under the category of “Works Contract Service” as per Se_ction 65
(105) (zzzza) of the Finance Act, 1994 and are taxable in terms of Section 66B of
the Finance Act, 1994 (FA,1994). Accordingly, a Show Cause Notice (in short
“SCN”) F.No. V.ST/15-81/OFF/OA/2012 dated 19.10.2012 was issued by the
Commissioner, erstwhile Central Excise, Ahmedabad-III for the period F.Y. 2007-

08 to F.Y. 2011-12 demanding, ifiter-alia, service tax amounting to Rs. 56,20,552/-

2.1  For the subsequenf period from F.Y. 2012-13 to F.Y. 2016-17, thé appellant
‘were issued SCN No. V.ST/11A-34/Yash/17-18 dated 28.03.2018 by the Assistant
Commissioner, CGST Mehsana Division, Gandhinagar Commissionerate. This
SCN was adjudicated vide Order in Original No. 14/AC/ST/MEH/18-19 dated
30.03.2019 (in short OIO) vide which the taxable value for calculation of Service
Tax was considered as Rs. 9,49,65,369/- for the period F.Y. 2012-13 to F.Y. 2016-
17; benefit of exemption under Notification No. 25/2012-ST dated 20.06.2012
and/or Notification No. 30/2012-ST dated 01.07.2012 were denied; demand of
Service Tax amounting to Rs. 32‘,05,501/— was confirmed alongwith interest;
penalty of Rs. 10,000/- was imposed under Section 77 of FA, 1994 and penalty of
Rs. 32,05,501/- was imposed under Section 78 of FA, 1994 with option for

reduced penalty under proviso to clause (ii).
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. | F.No.: GAPPL/COM/STP/1139/2022.
3. Aggrieved by the said order, the appellant had filed appeal before the
Commissioner (Appeals), Central Tax, Ahmedabad, who decided the case vide
Order in Appeal (OIA) No. AHM-EXCUS-003-APP-63-19-20 dated 16.03.2020

wherein, it was ordered that :

S(ii). It is observed from the impugned order that the appellant had not
submitted any defence reply before the adjudicating authority. Besides that,
they had not appeared for personal hearing on any of the given dates. Hence,
the impugned order has been passed ex-parte.

5(ifi). It is further observed that the demand has been confirmed in absence of
the documents required for consideration of exemption/abatement in view of
Notfn. No.25/2012-ST and 30/2012-ST. The facts on record also reveal that
the documents submiited before this authority were never submitted before the
adjudicating authority and therefore there was no scope for the adjudicating
authority to consider the same for ascertaining the service tax liability.
O Besides that, the order had been passed without giving opportunities Jor
- natural justice. Looking to the totality of the facts, it would be prudent that the
matter may be remanded back to the adjudicating authority so as to enable the
appellant to submit the documents in support of their claim before the
adjudicating authority and adjudicating authority should consider the same
Jor ascertaining the demand and also verify the applicability of the
Notifications in case of the appellant. The adjudicating authority is also
directed to pass the order afresh after considering the contentions raised by
the appellant in the matter. '

6. In view of above, the matter is remanded back to the adjudicating
authority for a fresh order in terms of direction contained here-in-above.
Appellant is directed to produce/submit all the documents required by the
adjudicating authority for consideration of their claim. Adjudicating
Authority is directed to consider the documents to be produced/submitted by

the appellant and pass the order afiesh after following the principal of natural

O Justice.

4. In the remand proceedings, the case was adjudicated vide the impugned

order wherein :

o the demand of Service Tax amounting to Rs. 32,05,501/- for the period FY
2012-13 to F.Y. 2016-17 was confirmed under Section 73(2) alongwith
interest under Section 75 of the Finance Act, 1994 for providing ‘Works
Contract Service’ for the taxable value of Rs. 9,49,65,369/- ;

o penalty of Rs. 10,000/~ was imposed under Section 77 of the Finance Act,
1994 ; penalty of Rs. 32,05,501/- was imposed under Section 78 of the
Finance Act, 1994 with an option of reduced penalty under clause (ii) of

... Section 73(1) of the Finance Act,1994 .

Vel
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F.No. : GAPPL/COM/STP/1139/2022.

5.  Being aggrieved with the impugned order, the appellant preferred the present

appeal on following grounds :
(D

(i)  Second/periodical SCN cannot be issued invoking extended period of
limitation of demand and, therefore, the demand is not tenable, Master

Circular No.1053/02/2017-CX dated 10.03.2017 has been relied updn.

(i) They had carried out laying of electrical cables in the villages of various
Nagarpalikas, Gram Panchayats etc. The activities carried out by them are
falling under the category of ‘Works Contract Service’; that they carried out
works for Government body/authority or Local Authority in majority of
cases and for a few body corporate agencies and other customers; that
service provided to' Nagarpalikas and Gram Panchayat are exempted in

terms of Sr.No. 12/12(a) of the Notification No. 25/2012-ST;

(iii) The appellant is an individual and had provided services to Body Corporates
and, therefore, by virtue of Notification No. 30/2012-ST dated 20.06.2012,

their service tax liability is covered under the Reverse Charge Mechanism.

(iv) VAT is eilready paid by the appellant and, therefore valuation should have
been done as per Rule 2A(1) of the Valuation Rules, 2006.

(v)  Audit of the records of the appellant was carried out and 6bjections raised

vide the SCN were not c?overed by the objections raised by audit.
(vi) qung classification does not tantamount to suppression of facts.
(vii) They are eligible for cum-duty benefit.
(viii) As ST-3 returns were filed regularly, extended period is not épplicable.

(ix) In support of their contentions, they relied the following citations :
s Hon’ble Supreme Court in the case of Hindustan Steel Limited Vs State of
Orissa — 1978 (2) ELT J 159 (SC);
B Hon’ble High Court of Madras in the case of CCE, Tiruchirapalli Vs Shri
Suthan Promoters — 2010 — TIOL-623-HC-MAD-ST;
B Hon’ble High Court of Delhi in case of Delhi Transport Corporation Vs
Commissioner of Service Tax - 2015-TIOL-961-HC-DEL-ST;-

. Page6ofl4




F.No. : GAPPL/COM/STP/1139/2022.

@ Hon’ble Supreme Court of Indié’ in case of Continental Foundation Jt.
Venture Vs CCE, Chandigarh-I — 2007 (216) ELT 177 (SC);

m Hon’ble Supreme Court in the case of UOI Vs Rajasthan Spinning and
Weaving Mills reported as 2009 (238) ELT 3(SC);

B CESTAT, Bangalore' in the case of Microfinish Valves Pvt.Limited —
2019(2) T™MI 877. ' :

B Balaji Manpbwer service reported at 2019 (31) GSTL 418 (P&H);

@ M/s Honda Cars India Ltd reported at 2018 (3) TMI 257 (Cestat, New
Delhi).

8 Hon’ble CESTAT, New Delhi in the case of M/s Gannon Dunkerley &
Co. Ltd [2020 (12) TMI 1096] | |

e Hon’ble CESTAT, Ahmedabad in thé case of Patel Labour Contractor

O P.Ltd 2021 (4) TMI 811.

m Hon’ble CESTAT, Chennai in the case of M/s Vodafone Cellular Limited
reported at 2021 (10) TMI 186. |

8 Hon’ble CESTAT, Ahmedabad in the case of Span Commercial Co. Vs
CCE, Ahmedabad-I, Final Order dated 14.01.2020.

5 Hon’ble CESTAT, Bangalore in case of M/s Rolex Loglstlcs Pvt.Lt
2009-2013-STR-147~(Tri. Bang.).

a Hon’ble CESTAT, New Delhi in the case of M/s Oriental Inéurance
Company Limited — 2021 (5) TMI 869.

() 6. Personal Hearing was held on 09.01.2023. Shri Bishan R. Shah, Chartered
Accountant, appeared on behalf of the appellant. He reiterated the submissions

~ made in Appeal Memorandum.

6.1  As the appellant had not submitted documents in support of their contentions
alongwith their appeal memorandum, another opportunity for hearing was granted
on 10.02.2023. Ms Labdhi Shah, Chartered Accountant, and Ms Trishla Sheth,
Advocate, appeared on behalf of the appellant. They requested for adjournment.

6.2  Subsequently, the next date of hearing was granted on 22.02.2023. Shri
Bishan R. Shah, Chartered Accountant, appeared on behalf of the appellant. He
submitted copies of Form-26AS for the relevant pel;iod' a copy of FAR No.
T k2/2018 19 dated 26.02.2019, and stated that the assessment has been finalized

R CE NTR4, °9?
> 5 \ it. He further stated that he would submit an additional written submission.
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F.No. : GAPPL/COM/STP/1139/2022.

Thereafter, additional written submission was filed by the appellant on

07.03.2023 vide which tiiey submitted that :

a,

> They are engaged in the business of electrical installation service or electric

“bisws
[,

3

cable laying service to various government and non-government
organizations. Majority of the services are rendered to State Government and.
Public Sector Undertakings like Idar Nagarpalika, Mehsana Gram Panchayat

etc.

Their activities are exempted vide Sr. No. 12A of Notification No. 25/2012-
ST, dated 20.06.2012, and the term local authority was defined in clause 31
of Section 65B of the Finance Act, 1994. They have provided services to
local authority as per Section 65B(31) of the Finance Act, 1994,

During the period F.Y. 2012-13, they have provided exempted services
amountiilg to Rs. 2('),73.,225/-, out of which an amount of Rs. 15,65,225/-
was reflected in the Form-26AS arid remaining amounts are exempted as per
Sr. No. 12(A) of Notification No. 25/2012-ST dated 20.06.2012 and the total

amount merits exemption for the F.Y.

Being a Proprietorship firm, the services rendered by them to Body
Corporates were eligible ‘for the benefit of partial Reverse Charge
Mechanism in terms of clause 1(v) of Notification No. 30/2012-ST dated
20.06.2012, as amended, being classified as ‘service portion in execution of
works contract’. As per their books of accounts, during the period F.Y.
2012-13, they have provided services amounting to Rs. 1,39,42,894/- to
Body Corporates i.e M/s Bhavnagar Energy Company Limited, M/s Bscc
Infrastructure Pvt. Ltd and ONGC Ltd. The said amount is also reflected in
their Form-26AS. Therefore, they are eligible for exemption amounting to
Rs. 69,71,447/- (50% of Rs. 1;39,42,894/—), which should be deducted from

their total demand for the said period.

During the F.Y. 2012-13, they have discharged service tax liability

- amounting ‘to Rs. 3,62,318/- on a taxable value of Rs. 29,31,371/-.

1€ ¢

However, the SCN shows the taxable value as per ST-3 Return as ‘zero’,

which is incorrect and an amount of Rs. 29,31,371/- is required to be

- deducted from their total demand.
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F.No. : GAPPL/COM/STP/1139/2022.

7. 1have carefully gone through the facts of thé case, submissions made by the
appellant in the Appeal Memorandum, during the personal hearing as well as in
their additional submission. I find that the issue to be decided in the instant appeal
is whether the Service Tax amounting to Rs. 32,05,501/- confirmed vide the
impugned order alongwith interest and penalty, in the facts and eircumstances of
the case, is legal and proper or otherwise. The demand pertairis to the period F.Y.

2012-13 t0 F.Y. 2016-17.

8. It is observed that the appellant are a Proprietorship firm registered with the
Service Tax department and providing services by classifying them under
‘Maintenance or Repair Service’ and/or ‘Works Contract Service’ during the
relevant period. However, department had considered their services under “Works
O Contract Service’ and a demand was issued to them for the period F.Y. 2007-08 to
F.Y. 2011-12 as detailed in the SCN. For the subsequent period F.Y. 2012-13 to
F.Y. 2016-2017, the periodical demand was issued on 28.03.2018 proposing to
demand and recover an amount of Rs. 32,05,501/- as service tax alongwith interest
and penalties. The SCN was issued under Section 73(1A) of the Finance Act, 1994,
Further, the demand was confirmed vide the impugned order under Section 73(2)
of the Finance Act, 1994 invoking the extended period of limitation alongwith

interest and penalties.

O 8.1 For examining the matter in proper perspective, it would be relevant to refer
to Section 73(1A) of the F.A., 1994 reads as under :

(1A) Notwithstanding anything contained in sub-section (1) except the period of
thirty months of serving the notice for recovery of service tax), the Central Excise
Officer may serve, subsequent to any notice or notices served under that sub-
section, a statement, containing the details of service tax not levied or paid or
short levied or short paid or erroneously refunded for the subsequent period, on
the person chargeable to service tax, then, service of such statement shall be
deemed to be service of notice on such person, subject to the condition that the
grounds relied upon for the subsequent period are same as are mentioned in the
earlier notices.

Plain reading of the above legal provisions clearly bring out the fact that the
statements/notices issued under this sub-section do not cover the extended period
of 05 years (as applicable). In view of the above, it is apparent that in respect of

show cause notices issued under Section 73 (1A) of the Finance Act, 1994 (as

ﬁ}&; rféipended), extended period of limitation can not be invoked. Therefore, the
\\xﬁ 4¢ & @ .

and raised and confirmed against the appellant vide the impugned order by
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F.No. : GAPPL/COM/STP/1139/2022.

" © . invoking extended period of limitation is legally unsustainable, as the SCN has

been issued under Section 73(1A) of the I inance Act, 1994.

8.2 It is further observed that the impugned order was passed in remand
proceedings in pursuance of the OIA No. AHM-EXCUS-003-APP-63-19-20 dated
16.03.2020 passed by the Commissioner (Appeals) Central GST, Ahmedabad. It is
also observed that the adjudicating authority has recorded at Para 11 of the
impugned order that the appellants have appeared for Personal hearing on virtual
mode and sought one-week time to submit their defence reply. However, the
adjudicating authority did not provide another opportunity for personal hearing to
the appellant, as required in terms of proviso to sub-section (2) of Section 33A of
the Central Excise Act, 1944 made applicable to Service Tax matters by virtue of
Section 83 of the Finance Act,1994. In this regard it is observed that, the Hon’ble
High Court of Gujarat in the case of REGENT OVERSEAS PVT. LTD. Vs UNION
OF INDIA reported as 2017 (6) G.S.T.L. 15 (Guj.) has ruled that :

12. ... In this regard it may be noted that sub-section (2) of Section 33A of the
Act provides for grant of not more than three adjournments, which would
envisage four dates of personal hearing and not three dates, as mentioned in the
notice for personal hearing. Therefore, even if by virtue of the dates stated in the
notice for personal hearing it were assumed that adjournments were granted, it
would amount to grant of two adjournments and not three adjournments, as grant
of three adjournments would mean, in all four dates of personal hearing

In view of the legal provisions under Section 33A(2) of the Central Excise Act,
1944 and the judicial pronouncements of the Hon’ble High Court of Gujarat, it is
clear that the impugned order has been issued in violation of the principles. of
natufal justice in as much as three oppurtunities of personal hearing have not been

granted. The impugned order is liable to be set aside on this ground as well.

9. I find that in the instant case, the Show Cause Notice dated 28.03.2018 was
issuéd for the period from F.Y. 2012-13 to F.Y. 2016-17. The SCN also mentions
that the appellant had filed their ST-3 returns for the period F.Y. 2012-13 to F.Y.
2016-17. From the ST-3 returns filed by the appellant, it is observed that they have

claimed exemption and abatement under relevant provisions of the Finance Act,

1994 as applicable from time to time. The appellant have contended that during the
period F.Y. 2012-13, they have provided total value of services amounting to Rs.
1,39,42,894/- to Body Corporates like M/s Bhavnagar Energy Company Limited,

Page 10 of 14
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- F.No. : GAPPL/COM/STP/1139/2022.

- confirming the said facts. Upbn co-relaﬁﬁg the above claim of the appellants to the

Form-26AS of the relevant period, it is found that during the period F.Y. 2012-13,

following amounts are credited by the above four body corporate :

Name of Body Corportate

Amount credited under Section 194C
of the Income Tax Act, 1961

Bhavnagar Energy Co.Ltd Rs. 28,78,250
BSCC Infrastructure Pvt.Ltd Rs. 21,71,715
ONGC Rs. 88,68,013
ONGC Rs. 24,916
TOTAL Rs. 1,39,42,894/-

Therefore, I find merit in the claim of the appellants 1'egérding providing the above
services to body corporate and therefore they are eligible for benefit of partial
Reverse Charge Mechanism in terms of Sr. No. 9 of Notification No. 30/2012-ST
dated 20.06.2012, as amended. |

10. It is further observed that during the period F.Y. 2012-13, the appellants
have filed three ST-3 Returns. The filing of the returns and details therein are

tabulated as per table below:

Sr. | Period of | Date of | Classification | Taxable Abatement/ | Service
No | ST-3 Filing of Service in Value  (in | Exemption | Tax paid
Return- the Return Rs.) claimed / (inRs.)
EFY. availed (in
2012-13 Rs.)
1 | April - 12.02.2013 | Erection, 17,05,889/- | 11,42,946/- | 69,580/-
June Commissioning
& Installation
(ECI) :
2 | July- 05.04.2013 | - Do- 23,41,313/- | 11,70,657/- | 57,877/-
Sep. : & 7,02,394/-
3 | Oct. - 24.02.2014 | Works 1,14,14,142/- | 6663730/- & | 2,34,861/-
Mar. Contract 28,50,246/-
Service (WCS)

10.1 It is apparent that the appellant had filed the ST-3 Returns for the F.Y. 2»012-
13 and declared a taxable value of Rs. 1,5‘4,61,344/— in three returns filed by them.
They have discharged an amount of Rs. 3,62,588/- during the said period as service
tax. However, the Annexure-B to the SCN quantifying the demand for the F.Y.
2012-13 mentions taxable value as NIL. Hence, the demand for the F.Y. 2012-13

been wrongly quantified.

10.2 Tt is further observed that the first quarter of F.Y. 2012-13 falls in the period
prior to negative list regime. The period from July, 2012 to April, 2013 falls in the

negatlve list based service tax regime. For the perlod Apnl -June, 2012 'and July,
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under Brection, Commissioning and Installation Service and claimed benefit of

exemptibn Notification No. 1/2006-8T, Serial No. 5. For the period October, 2012 -
to March, 2013, fhey have classified their services under Works Contract Service
and claimed benefit of Exemption Notification No. 30/2012-ST (Serial No.9) and
Notification No. 25/2012-ST [Serial No.12(a) ]. I find that neither the SCN nor the
impugned order has challenged the assessment made by the appellant. Hence, I am
of the considered view that the demand for F.Y. 2012-13 invoking extended period

of limitation is not legaliy sustainable and liable to be set aside.

11. 1t is further observed that the first SCN was issued to the appellant on

19.10.2012 for the périod F.Y. 2007-08 1o F.Y. 2011-12. The second SCN dated
28.03.2018 was issued for the period F.Y. 2012-13 to F.Y. 2016-17, invoking
extended period of limitation. During the F.Y. 2012-13, the ST-3 Return for the
quarter April-2012 to June-2012 was filed on 12.02.2013. Hence, considering the
said date as ‘relevant date’, the extended period of limitation of 05 Years expires
on 11.02.2018. Hence, the SCN demanding the service tax for the period April-
2012 to June-2012 was issed beyond the extended period of limitation of five
years. Therefore, the SCN issued in the case as well as the impugned order passed
for the period April, 2012 — June, 2012 is liable to be set aside being legally

unsustainable.

12.  Appellants have further claimed that during the period F.Y. 2012-13, théy
have provided services amounting to Rs. 4,46,725/- to 1der Nagarpalika and Rs.
11,18,500/-' to Mahesana Municipality. Both the service receivers being
Government bodies/local authorities, they have claimed exemption in terms of Sr.
No. 12. (a) of Notification No. 25/2012-ST dated 20.06.2012. Their claims are
supported with work orders from both the local authorities. It is further observed
that in the Form-26AS for the relevant period, both the above local authorities have

credited amounts in the account of the appellant as detailed below :

Credited by - (Name of Company) Amount credited under Section 194C

of the Income Tax Act,1961 (in Rs.)
[dar Municipality Rs. 4,46,725/-
Mahesana Municipality Rs. 11,18,500/-
Total Rs. 15,65,225/-

Therefore, the appéllants claim stands justified and they are found eligible for
exemption in terms of Sr. No. 12(a) of Notification No. 25/2012-ST dated
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13.  Itis further observed that the appellant have produced a copy of Final Audit ‘
Report No. 1212/2018-19 (C.fEX‘/ST), dated 26.02.2019, issued by the Deputy

Commissioner, Circle-IX, CGST- Audit, Ahmedabad. Relevant portions of the

FAR is reproduced below:
Services ‘ | 3 Works Contract Service ,
Period of Last Audit o First Audit
Conducted
Period of Audit s April, 2013 to June, 20175
Date on which Audit undertaken : 17.09.2018 and 04.01.2019

Summary of Major Audit objections from the working papers

Revenue Para-01 (Non-payment of penalty for late filing of service tax
return)
During the audit, it was observed that the assessee has
delayed the filing of service tax return for the period from
April-2013 to September — 2013 by 123 days and was
liable for payment of penalty under section 70 of the
Finance Act,1994. However, the assessee did not pay the
penalty as detailed below:

ST-3  Return| Due date. of Actual date| No of days | Penally
period Jfiling of filing beyond due | applicable

’ date
April-13 to| 25.10.2013 | 25.02.2014 | 123 Rs.10.300/-
Sep,13 A

From the FAR, it is found that the assessment for the period F.Y. 2013-14 to F.Y.
2016-17 has been finalized by the Audit, CGST, Ahmedabad classifying the
service provided by the appellant as “Works Contract Servive’. The FAR also
. confirms that the audit officers during the period F.Y. 2013-14 to F.Y. 2016-17 did
not find any discrepancies in the availment of benefits of exemption / abatement
under Notification No. 30/2012-ST dated 20.06.2012, Notification No. 25/2012-ST
dated 20.06.2012 and/or Notification No. 24/2012-ST dated 20.06.2012 claimed by
the appellant. Hence, the assessment for the period stands finalized. Therefore, the
confirmation of demand pertaining to the period F.Y. 2013-14 to F.Y. 2016-17 in
the impugned order becomes infructuous. The impugned order deserves to be set

aside.

14. In view of the above discussions, I am of the considered opinion that the
\SCN 1ssued under Section 73 (1A) of the Finance Act, 1994 by invoking

isions under proviso to Section 73(1) of the Finance Act, 1994 is flawed.
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Further, the impugned order confirming demand under proviso clause of Section

73(1) of the Finance Act, 1994 suffers from the same legal infirmity. Moreover, -

the demand for the first quarter of F.Y. 2012-12 stands time barred even by
invoking extended period of limitation. For the remaining period F.Y. 2013-14 to
FY. 2016—17, the audit of the records of the appellant was done by the department
and the claims of the appellant regarding availment of benefit of exemption and/or
abatement was found to be in order. Hence, the impugnéd order is legally

unsustainable and liable to be set aside.

15. In view of the discussions made hereinabove, the demand of Service Tax
amounting to Rs. 32,05,501/- confirmed vide the impugned order, being
unsustainable on merits as well as on limitation, is hereby set aside. As the demand
fails to sustain, question of interest and penalty does not arise. The appeal filed by

the appellant is allowed.

16, 3TCTeTeRal G &of T TS 37TiTer AT foUeT SULTeh crireh & e Sirelm &

The appeal filed by the appellant stands disposed of in above terms.

0l ,u.l o3 .
Akhﬂesh Kummr)

Commissioner (Appeals)

Date: 28" April, 2023
Att€xted:

(Somnat audhary)
Superintendeént (Appeals),

CGST, Ahmedabad.

BY RPAD / SP]EE]D POST

To

M/s. Yash Corporation,

B-2, Balkrishna Shopping Centre,
Opp. S.T.Workshop,
Mehsana-384002

Copy to :

1. The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.
. The Commissioner, CGST, Commissionerate - Gandhinagar.
3.~ The = Deputy/Asstt. =~ Commissioner, CGST, Division-Mehsana,
: Commissionerate - Gandhinagar.
4, The Deputy/Asstt. Commissioner (Systems), CGST, Appeals Ahmedabad
r uploading)
<~ Guard file,
6. PAFile
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